Electronically Filed
10/18/2019 6:06 PM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, ex rel,
INDUSTRIAL COMMISSION,

)
)
)
Plaintiff/Appellant,
)
)
-vs)
)
SKY DOWN SKYDIVING, LLC, an Idaho
)
limited liability company; PAUL ALBERT
)
JANES, Member; and, DENISE JANES,
)
Member; in their official and individual
)
capacities,
)
)
_ _ _ _ _ _D_e_£_en_d_a_n_ts_/R_es_p_o_n_d_en_t_s_.___ )

DOCKET NO. 47077-2019
Canyon County Case No. CV2017-4702

RESPONDENTS' BRIEF

Appeal from the District Court of the Third Judicial District for Canyon County
Honorable Senior Judge D. Duff McKee, District Judge presiding.

ATTORNEYS FOR APPELLANT
Blair D. Jaynes
Deputy Attorney General
State of Idaho Industrial Commission
P.O. Box 83720
Boise, Idaho 83 720

ATTORNEYS FOR RESPONDENTS
Kevin E. Dinius
Sarah Hallock-Jayne
Dinius & Associates, PLLC
5680 E. Franklin Road, Suite 130
Nampa, Idaho 83687

TABLE OF CONTENTS
I.

STATEMENT OF THE CASE……………….…………………...………………………1
A. Nature of the Case…………………………………………….….......…………..……1
B. Course of Proceedings……...….......…………..……………………………………...1
C. Statement of Facts…………………………………………….….......…………..……3
D. Appellant’s Statement of Facts is Misleading, Irrelevant and Unsupported by the
Record…………………………………………….….......…………..………………..7

II.

ISSUES ON APPEAL………………………………………………………………….…9
A. Is there substantial and competent evidence in the record to support the Magistrate
Judge’s findings of fact? ………………………………………………..………….…9
B. Did the Magistrate Judge and the District Court err, as a matter of law, concluding
that all of the Defendants’ workers are independent contractors? ……………………9
C. Was the Magistrate Judge’s decision, affirmed by the District Court, to deny
Plaintiff’s Motion for New Trial under I.R.C.P. 59, an abuse of discretion? ………...9

III.

STANDARD OF REVIEW….......…………..……...………………………….................9
A.

IV.

Standard of Review…………………….......…………..…………..……………...9

ARGUMENT…………..……………………………………...………………................11

A.
There is substantial and competent evidence in the record to support the
Magistrate Judge’s findings of fact................................................................................................12
B.
The Magistrate Court and the District Court, as a matter of law, properly
concluded
Respondent’s
workers
were
independent
contractors......................................................................................................................................13
C.
The denial of Plaintiff’s Motion for a New Trial Pursuant to IRCP 59, by the
Magistrate Court and later affirmed by the District Court was not an abuse of discretion...........15

i

D.
Respondents are Entitled to Fees and Costs on Appeal pursuant to Idaho Code§§
12-120(1), 12-117 and I.A.R. 40 and 41 ........................................................................................ 18
V.

CONCLUSION ......................................................................................... 19

11

TABLE OF AUTHORITIES

Bettwieser v. New York Irrigation Dist., 154 Idaho 317, 297 P.3d 1134 (2013) ...................... 9
Big Wood Ranch, LLC v. Water Users' Ass 'n of Broadford Slough & Rockwell Bypass Lateral
Ditches, Inc., 158 Idaho 225,230 (2015) ................................................................ 10
Clarkv. Shari's Mgmt. Corp., 155 Idaho 576,579 (2013) .............................................. 10
Coeur d'Alene Tribe v. Denney, 161 Idaho 508, 525, 387 P.3d 761, 778 (2015) .................... 18
Craig H Hisaw, Inc. v. Bishop, 95 Idaho 145, 148, 504 P.2d 818, 821 (1972) ..................... 15
Ebert v. Newton, 97 Idaho 418 (1976) .................................................................... 10
Excell Const., Inc. v. State Dep't ofLabor, 141 Idaho 688 (2005) ..................................... 10
Flying "A " Ranch, Inc. v. County Commissioners ofFreemont County, 157 Idaho 93 7, 342 P .3d
649 (2015) ..................................................................................................... 18
Hawkins v. Hawkins, 99 Idaho 785, 589 P.2d 532 (1978) .............................................. 10
Henderson v. McCain Foods, Inc., 142 Idaho 559 (2006) .............................................. 10
Kantor v. Kantor, 160 Idaho 803, 806, 379 P.3d 1073, 1076 (Idaho 2016) .......................... 10
Keyser v. Garner, 131 Idaho 338, 955 P.2d 1117, 112 (Ct.App. 1998) .............................. 17
Shriner v. Rausch, 141 Idaho 228,231, 108 P.3d 375 (2005) .......................................... 14
State Statutes

Idaho
Idaho
Idaho
Idaho

Code§
Code§
Code§
Code§

12-117(1) .................................................................................. 18,19
12-120(1) ................................................................................. 18,19
72-212(6) ...................................................................................... 13
72-301 .......................................................................................... 1

State Rules

Idaho Rule of Civil Procedure 59 ............................................................................. 15
Idaho Rule of Civil Procedure 59(a)(l)(G) .................................................................. 12
Appellate Rules

Idaho Appellate Rule 40 ................................................................................. 18, 19
Idaho Appellate Rule 41 ................................................................................. 18, 19

111

I.
STATEMENT OF THE CASE

A. Nature of the Case

This case is about the definition of employee versus independent contractor in the context
of determining whether providing workers' compensation insurance to certain individuals is
required. Defendants/Respondents (hereinafter "Defendants"), Paul and Denise Janes own and
operate Sky Down Skydiving, LLC ("Skydown"), a United States Parachute Association
licensed skydiving training center at the Caldwell Industrial Airport. Skydown also offers
tandem skydives to the public, utilizing various tandem instructors and packers as Independent
Contractors to do so. In contrast, Plaintiff/Appellant (hereinafter "Plaintiff') alleged that the
tandem instructors and packers were employees of the Defendants, and as such, Defendants were
required to provide workers' compensation insurance coverage for their employees or to obtain
the approval of Plaintiff as a self-insured employer, in accordance with Idaho Code§ 72-301.
Following a bench trial, the Court held that: The tandem instructors and parachute
packers who provide services to Skydown are Independent Contractors; Plaintiffs Complaint
was dismissed with prejudice; and Defendants' Counterclaim was granted.
B. Course of Proceedings

On April 27, 2017, Plaintiff filed a Verified Complaint against Defendants alleging
Defendants had failed to provide workers' compensation insurance coverage for their employees
as required by LC. § 72-301. In response, Defendants' filed an Answer and Counterclaim and
Demand for Jury Trial on May 25, 2017 asserting they were exempt from providing workers'
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compensation insurance coverage because they relied on the work and services of Independent
Contractors, not employees. Plaintiff filed an Answer to Counterclaim and Objection to Demand
for Jury Trial on June 5, 2017.
Plaintiff filed a Motion for Summary Judgment on October 2, 2017, later denied by the
Court on December 18, 2017 after consideration of the briefings and oral argument by the
parties.
The matter proceeded to trial on February 5, 2018. During the course of the trial the
following individuals testified: Evan Sailor, Steve Boggie, Denise Janes, Dylan Bell, Cody
Butikofer and Allen Danes. Additionally, a total of forty-five (45) exhibits were admitted by the
parties: Plaintiff’s Exhibit Nos. 3-7, 9-40 and Defendants Exhibits B-H.
On March 2, 2018, each party filed their proposed Findings of Fact and Conclusions of
Law. At the conclusion of the trial each attorney was given the opportunity to provide the Court
with proposed findings of fact and conclusions of law.
On March 19, 2018, the Trial Court issued its decision, including its Findings of Fact and
Conclusions of Law on the record. On April 10, 2018 the Court entered Judgment in accordance
with its verbal findings of fact and conclusions of law.
Plaintiff filed a motion for new trial on April 18, 2018 supported by the Affidavit of
Cody Paul Butikofer, one of Plaintiff’s trial witnesses. Defendants filed an Opposition to Motion
for New Trial on August 13, 2018. The matter was heard by the Court on August 20, 2018.
On October 9, 2018, the Court entered its Decision on Plaintiff’s Motion for a New Trial,
denying Plaintiff’s request for a new trial, determining: (1) there was sufficient evidence to
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support the Court’s March 19, 2018 decision, and (2) there was no valid claim of newly
discovered evidence to demonstrate that a new trial would probably end in a different result.
The very next day, Plaintiff filed a Notice of Appeal of the Judgment entered April 10,
2018 and the aforementioned Decision on Plaintiff’s Motion for New Trial.
On October 30, 2018, the District Court entered an Appellate Order and Briefing
Schedule requiring that the appellant must:
perfect the appeal by payment of the estimates for all transcripts and the clerk’s
record (if any) by the later of 14 days from the date of filing of the notice of
appeal, or 7 days from the date file-stamped on this order. In the absence of a
showing of good cause, the failure to perfect this appeal within the time required
shall be grounds for dismissal without further notice.
Further, the district court ordered that the necessary transcript(s) be filed with the district court.
On November 30, 2018, the Notice of Clerk’s Filed Transcript for Appeal, pertaining to
the transcript of the August 20, 2018, Motion for New Civil Trial, was filed in the District Court
of the Third Judicial District of the State of Idaho, in and for the County of Canyon. There were
no other transcripts filed with the district court, including the trial transcript, despite the Court’s
Appellate Order requiring Appellant to “perfect this appeal” and that “necessary transcript(s)” be
filed with the district court prior to the filing of Appellant’s brief. Appellant’s Brief was filed
within hours of the aforementioned Notice being filed by the Clerk.
C. Statement of Facts
1.

Sky Down Skydiving, LLC (“Skydown”) is an Idaho Limited Liability Company
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in

good standing and authorized

to

conduct business in the State of Idaho.1

2.

Paul and Denise Janes are the only members of Skydown.2

3.

Skydown, located

tandem jumps progression

at the

Caldwell Industrial Airport, provides training and offers

for people to learn to skydive.3

Skydown does not have employees, but

4.

contracts With

tandem

instructors t0

provide tandem skydives to customers.4

A

5.

the

USPA

tandem

instructor, or parachutist in

and the tandem parachute manufacturer

command, must meet

in order t0

be qualiﬁed t0 conduct tandem

skydives With passengers. The tandem parachute systems used at
the Uninsured United Parachute Technologies.

purchase by the general public.

must be a tandem

Tandem

In order t0 purchase a

instructor. A11 purchasers

the requirements of

Skydown

are manufactured

parachute systems are not available for

tandem parachute system the purchaser

0f a tandem parachute system must execute an “End

User Agreement” (Defendants’ EX. H) before purchasing a parachute system.

Agreement” expressly requires anyone — “Whether

as parachutist in

Tandem

sign the “Waiver” as a requirement of obtaining their

instructor ratings

USPA

tandem

The “End User

command

parachutist” t0 execute the “Waiver” (Defendants’ EX. G).

6.

April

5,

has speciﬁc licensing requirements for tandem instructors and requires

2018, Findings 0f Fact and Conclusions 0f Law Transcript (“FF. T.”),

T.”), Petitioner’s Exhibit 3.
2

Tr. T., p. 48,

11.

9-1

Tr. T., p. 70,

11.

7-17.

Tr. T., p. 70,

11.

3

4
5

Id., p. 84,

1.

16

1, p.

50,

11.

2-9.

18—25.
-

p. 87,

or passenger

instructors are required t0

annual license fees for tandem instructors. A11 tandem instructors associated With

1

by

1.
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-

EX. H, p. 90,

4

11.

14-23, EX. G.

p. 2,

11.

Skydown pay

13-16; Trial Transcript (“TL

their

own

annual license fees t0 the

Tandem

7.

instructors

USPA.6
must undergo ﬂight physical examinations

Federal Aviation Administration (“FAA”) for

Skydown pay

for the cost

Tandem

8.

all pilots.

as required

by

the

A11 tandem instructors associated With

0f their ﬂight physical examination.7

instructors associated with

Skydown execute an Independent Contractor

Agreements
Pursuant to the Independent Contractor Agreement,

9.

Tandem

instructors expressly

acknowledge they are not employees for purposes of tax Withholding and worker’s compensation

The Independent Contractor Agreement contains a non-compete provision prohibiting

coverage.

the

tandem

The non-compete provision

Airport.

for 18

the

months

Tandem

provide

from providing services within 100 miles 0f the Caldwell

instructors

after termination

2 weeks notice or face contractual

Tandem

10.

instructors are paid:

recording a tandem Skydive and $10 for

Skydown does not have

11.

6

1d., p. 79,

1.

1d.,p. 8o,

1.

7
8

1d,, p. 70,

1.

22

—

p. 80,

1.

17.

18 —p. 81,

1.

4.

20

-

p. 71,

1.

12; p. 105,

11.

2-1

1,

still

set

their relationship

-

5

in place

with Skydown but must

9

liability.

$30 for completing a tandem Skydive; $20 for Video
photos of a tandem Skydive.

10

hours or days for packers or tandem instructors.

Plaintiff’s Exhibits 9, 11, 13, 17, 23.

Agreements).
9
Defendants’ Trial Exhibit B, Plaintiff’s Trial Exhibits 9, 11, 13, 17, 23.
10
Tr. T., p. 59, 11. 11-25, Ex. 14; p. 105, 11. 2-19, EX. 13; p. 105, 1. 20 —p. 107,
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Agreement remains

0f the agreement. Under the Independent Contractor Agreement

have the right to terminate

instructors

at least

in the Independent Contractor

Industrial

1.

(Independent Contractor

20, EX. 15, p. 124,

11.

9-11.

Skydown does not have any type of a time clock

for

which

to

punch

in

and out from work.

Packers and tandem instructors are free to accept or reject tandem skydives 0r

12.

packing parachutes Without consequence. Skydown does not require
instead, instructors

and packers are

Tandem

13.

free t0

the instructors.

United States and the world.

On

15.

tandem

occasion,

instructors.

12

in connection

require any written or oral reports from

Tandem

at other

drop zones around the

14

Skydown

Tandem

safety and maintenance issues.

17.

Skydown does not

time attendance;

from Skydown

instructions

perform tandem skydiving services

travels to other areas to

instructors

Skydown provides

16.

no speciﬁc

as they please.

full

13

Instructors also

14.

come and go

instructors receive

With performing skydiving services.

the

11

the

pay

for their

perform skydiving training with

own travel

tandem parachute system

expenses

for use

by

when

15

travelling.

the instructors due t0

16

instructors provide all other

equipment necessary

t0

perform a tandem

Skydive including: altimeter, goggles, gloves and cameras.”
A11 seventeen (17) 0f the Trial Court’s Findings of Fact are supported

18.

“1d.,p 77,1

Trial

22— p

121d.,p..—73,14

103,1

by the

78 1 6 p 102, 11 16—,23 p 110 11 1—,5 p 102, 1 16— p 103 1 8
p.,.,.,.7411p109111719,.p 1241.—22
p 125,.,.,.—11p131110 p.,.,.,.—13211p102116

8.

131d”

p 78,11 7—,24 p 110, 11 10 15, p 125, 11 9 18
141d” p..69,11 15—,.,.—16p71125
p.,.7313p. 108,.11 10—,.17p 110,.1169.

151d.,p.78,1.24—p.79,1 21 ,.p 110,
16M, p. 81, 1. 21 —p. 82, 1. 15.

”Id.,p.83,1.23—p. 84,1 15,p 109
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1

11

16— p

111

1.,4

20 25, p 132,

11

p 125
2 3

1

19— p

126,

1..1

p

Transcript and the Exhibits admitted at

18

trial.

D. Appellant’s Statement 0f Facts

is

Misleading, Irrelevant and Unsupported by the

Record.

While the record speaks

some of the more problematic
1.

Paragraph

for itself, Defendants believe

necessary to call attention to

assertions 0f fact set forth in Appellant’s Statement of Facts.

2.

Appellant references 14 C.F.R.

Appendix A.

First,

regulations. Second,

Appendix

it

A

§ 105.1, et seq.,

the record before this
it

is

and attaches a copy of the same as

Court does not include the federal

unclear What the relevance 0f the entire paragraph and

has With regard to the issues raised by Appellant 0n appeal. Whether

there are picnic tables 0r chairs for spectators,

is

of n0 consequence in the pending

appeal.

2.

Paragraph

7.

Again, here the Appellant references and relies 0n federal law clearly not evidence
considered by the

trial

court as the record reﬂects. Further, Appellants’ recitation of

the trial testimony and exhibits ignores

trial

testimony that

is

certainly relevant,

though not favorable to the Appellant. For instance, Appellant blatantly ignores the
existence of Trial Exhibit 9, the independent contractor agreements.
practically speaking, going through each

exhibit referenced 0r replied

and every

upon by Appellant

correct 0r put into proper context

may

in

its

own

said,

citation t0 trial testimony 0r trial
its

presentation of the “facts” t0

not be necessary as this Court

capable 0f reading the record and drawing

That

is

more than

conclusion as to What represents

the actual facts.

3.

Paragraph
Appellant

8.

fails to

in Paragraph

18

provide a citation t0 the record for the conclusory statements stated

A.

Transcript of Proceedings, Findings 0f Fact Conclusions 0f Law, pp. 1-18; Tr. T. pp. 1-135.
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4. Paragraph 9.
Paragraph 9, by and large appears to represent Appellant’s argument and/or legal
conclusion, rather than the facts in the record. The Magistrate Court, as the trier of
fact, was responsible for listening to and interpreting the testimony from which to
render its findings of fact and conclusions of law.
5. Paragraph 16.
Appellant contends that “due to a malfunction while performing a tandem jump with
a Sky Down customer, tandem instructor John Sousa had to release the main canopy
and deploy his reserve parachute in order to land safely; fortunately without major
injuries to himself or to Sky Down’s customer.” Appellant cites to the trial testimony
of Denise Janes for that statement. The problem is that the Appellant grossly
misstates the evidence and incorporates the contents of a news article it attempted to
introduce as an exhibit at trial. As reflected in the trial transcript, the exhibit was not
admitted at trial. In addition, a review of the trial transcript will show that the word
“malfunction” does not appear therein. Regardless, this paragraph, like many others
does not appear to be relevant to the issues Appellant has raised on appeal.
6. Paragraph 18.
Appellant’s reference to contact “counsel” [presumably, Mr. Janes] from Mr.
Butikofer after trial and the contents thereof is not a fact or evidence in the record.
Furthermore, the inclusion of communication between Mr. Butikofer is, arguably, a
backdoor way of having Mr. Janes offer testimony to support Appellant’s case for
appeal. Mr. Janes is not a witness and cannot represent the unsworn statements made
by Butikofer as “facts.”
7. Paragraphs 19 and 20.
Again, the statements made to the Appellant subsequent to the trial are not facts or
evidence which this Court should consider. Frankly, Appellant’s continued reliance
on Mr. Butikofer, an admitted perjurer is baffling as will be discussed in further detail
below.
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ISSUES
A.

OlllV

APPEAL

and competent evidence

Is there substantial

in the record t0

support the

Magistrate Judge’s ﬁndings 0f fact?

Did the Magistrate Judge and the

B.

concluding that

Was

C.

all

err, as a

matter 0f law,

0f the Defendants’ workers are independent contractors?

the Magistrate Judge’s decision,

Plaintiff’s

Court

District

Motion for

afﬁrmed by the

New Trial under I.R.C.P.

59,

District Court, t0

deny

an abuse 0f discretion?

III.

STANDARD OF REVIEW
A. Standard 0f Review.

When
after a

Court reviews a

this

bench

trial,

court’s ﬁndings 0f fact

trial

the review

is

and conclusions 0f law

“limited to ascertaining whether the evidence

supports the ﬁndings 0f fact, and Whether the ﬁndings 0f fact support the

conclusions 0f law.” Borah

v.

1213 (2009) (citing Benninger

McCandless, 147 Idaho 73, 77, 205 P.3d 1209,
v.

1235, 1237—38 (2006)). Because

Deriﬁeld, 142 Idaho 486, 488—89, 129 P.3d
“it is

the province 0f the

trial

court to

weigh

conﬂicting evidence and testimony and to judge the credibility 0f the Witnesses,”
this

Court liberally construes the

judgment.
(1999)).

Bolger

Bettwieser

v.

v.

.

Id. (citing
.

.

Rowley

v.

trial

court’s ﬁndings of fact in favor 0f the

Fuhrman, 133 Idaho 105, 107, 982 P.2d 940, 942

“This Court exercises free review over matters of law.”

Lance, 137 Idaho 792, 794, 53 P.3d 121

New

1,

Id. (citing

1213 (2002)).

York Irrigation Dist, 154 Idaho 3 17, 322, 297 P.3d 1134, 1139

(2013).

The Memorandum Decision entered 0n April

19,

2019

in this case provided a useful

comprehensive summary of relevant appellate review case law as follows:
Appellate review 0f the magistrate’s ﬁndings 0f fact

is

limited.

While

this court

exercises free review of the magistrate’s legal conclusions, the appellate courts
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and

will not intervene with the trial court’s findings 0f fact unless the findings are
clearly erroneous. Idaho law is clear that the appellate court will not re—weigh
the evidence or consider whether it would have reached a different result from the
evidence presented. Henderson v. McCain Foods, Inc., 142 Idaho 559, 565
(2006); Excell Const., Inc. v. State, Dep’t of Labor, 141 Idaho 688, 692 (2005).
“Rather, we must view all facts and inferences in a light most favorable to the
party who prevailed[.]” Clark v. Shari’s Mgmt. Corp., 155 Idaho 576, 579 (2013).
An appellate court "will liberally construe the trial court's findings of fact in favor
of the judgment entered.” Big Wood Ranch, LLC v. Water Users' Ass’n of
Broadford Slough & Rockwell Bypass Lateral Ditches, Inc., 158 Idaho 225, 230
(201 5). Preponderance of the evidence is the standard in civil matters. Ebert v.
Newton, 97 Idaho 418 (1976).
In Kantor v. Kantor, the Idaho Supreme Court articulated the standard of review
to be used when reviewing a decision of a district court when acting in an appellate
capacity:
The Supreme Court reviews the trial court (magistrate) record to determine
whether there is substantial and competent evidence to support the magistrate’s
findings of fact and whether the magistrate’s conclusions of law follow from
those findings. If those findings are so supported and the conclusions follow
therefrom and if the district court affirmed the magistrate’s decision, we affirm
the district court’s decision as a matter of procedure.
Losser v. Bradstreet, 145 Idaho 670, 672, 183 P.3d 758, 760 (2008) (quoting
Nicholls v. Blaser, 102 Idaho 559, 561, 633 P.2d 1137, 1139 (1981)). ‘Thus, this
Court does not review the decision of the magistrate court.’ Pelayo v. Pelayo, 154
Idaho 855, 859, 303 P.3d 214, 218 (2013). ‘Rather, this Court is procedurally
bound to affirm or reverse the decisions of the district court.’ State v. Korn, 148
Idaho 413, 415 n.1, 224 P.3d 480, 482 n.1 (2009). This Court freely reviews
questions of law and questions regarding the application of procedural issues.
Campbell v. Parkway Surgery Ctr., LLC, 158 Idaho 957, 961, 354 P.3d 1172,
1176 (2015); Bailey v. Bailey, 153 Idaho 526, 529, 284 P.3d 970, 973 (2012).
Kantor v. Kantor, 160 Idaho 803, 806, 379 P.3d 1073, 1076 (Idaho 2016).
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IV.

ARGUMENT
Appellant’s Brief

commences

its

“Argument” claiming the applicable provisions 0f the

Workers’ Compensation Act and relevant judicial precedent have not been followed by the
courts below.”19 Respondent takes

statutes

no issue with Appellant’s restatement of the applicable

and the quoted of case law related

t0 the same.

Respondent’s position remains as stated

repeatedly in the record, the decision of the magistrate court, in this case, as stated in

0f Fact and Conclusions 0f Law were a result of applying the
Idaho Code, but in concert With legal precedent.

Similarly,

it is

The Appellant’s

mean

the lower court

The Appellant’s contention

was based 0n

the facts

that the magistrate court

is

simply not true as

this case.

subjective interpretation 0f the facts and the case law

were somehow delinquent or

it

cited does not

derelict in their duty to follow the law.

Contrary t0 Appellant’s argument, the lower court properly performed the four prong
determine Whether a worker

is

19

factors

used t0 determine whether the right t0 control exists

of determining Whether someone

in Respondent’s favor.

Appellant’s Brief, p. 15,
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The speciﬁc

IV., A.

11

test t0

an employee 0r an independent contractor. As was clear from the

two lower court decisions, the four
for purposes

only t0

the position of Respondent that

or the district court failed t0 follow relevant judicial precedents and the law

borne out by the record in

Findings

facts presented at trial not

the district court’s decision afﬁrming the magistrate court’s decision

applied t0 Idaho law and relevant case law.

its

is

an employee or an independent contractor, were

factors clearly

weighing in Respondent’s favor were:

(1)

right t0 control; (2)

method 0f payment; and

(3) right t0 terminate.

The lower court appropriately

determined based on the evidence, that the remaining factor, furnishing of maj or equipment, was
not dispositive in the overall independent contractor analysis. The factor did not deﬁnitively

weigh

in either party’s favor; instead,

A. There

is

substantial

was

it

neutral 0r otherwise

and competent evidence

known

as “a wash.”

in the record t0 support the Magistrate

Judge’s ﬁndings 0f fact.

In

its

Brief, the Appellant lists

what

considers to be “a

it

number of

incorrect factual

ﬁndings that are simply not supported by substantial and competent evidence in the record.
Paragraphs 1-9 containing the alleged “incorrect factual ﬁndings” offered in the Appellant’s brief
are almost identical to those set forth

April 18, 2018 and again in

its

by

the Appellant in

district court

Respondent provided a detailed opposition
Opposition t0 Plaintiﬁ’k Motion for a

New

its

Motion for a

Appellant’s Brief dated

New

November

0n August

13,

0n

30, 2018.

ﬁndings in

its

201820 and again in

its

t0 the alleged incorrect factual

Trial

Trial ﬁled

Respondent ’s Briefdated December 28, 2018. For the sake 0f brevity and with the understanding
that this

Court has been provided with the entire record in the case in the Clerk’s Record,

Respondent Will respectfully defer
factual

Motion

2°

t0 its previous

arguments opposing the alleged incorrect

ﬁndings as they remain the same. Further, the magistrate court’s Decision on Plaintiff s
for

New

Trial appropriately relied

Clerk’s Record (“R”), pp. 486—503.
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upon and followed I.R.C.P 59(a)(1)(G) and relevant

legal authority t0 conclude there

conclusions of law.
In

its

was sufﬁcient evidence

The

Memorandum

district court

district

court

0f the magistrate court’s ﬁndings and conclusions 0f

found “no reversible error in the ﬁndings as a Whole as stated by the

the vagaries 0f quantity and

The

ﬁndings 0f fact and

its

Decision, the district court also found there to be sufﬁcient evidence

The grammatical complaints,

magistrate.

support

21

in the record to support the overall majority

law.

at trial to

stated

the differences in phrasing, the choice of

measurement d0 not warrant

interfering with the

“taking the magistrate’s

further,

words and

ﬁndings as

stated.

ﬁndings as a Whole, and the

circumstances that gave rise t0 the issue, the conclusion that a parachute instructor making a

tandem jump harnessed

to

an enthusiastic but skilled person seeking the adventure

independent contractor and not a
.

found,

B.

I

ﬁnd no

common employee
.

error 1n the

concluswns reached.”

The Magistrate Court and

is

fully warranted.

Based upon the

is

an

facts as

22

the District Court, as a matter 0f law, properly

concluded Respondent’s workers were independent contractors.

Both the magistrate and

district

instances identiﬁed in the record in

courts properly applied LC.

Which there were limited

Clearly, the magistrate court recognized the

mentioned

at trial,

Regardless, Plaintiff’s case at
contractors according to Idaho

21161.,

pp. 508—517.

221d.
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trial

failed

liability

exemption does not apply t0

but only t0 the extent some were

§

members of

72-212(6) to those

companies

all

tandem

at issue.

instructors

limited liability companies.

because the tandem instructors were independent

Code and based upon

the analysis 0f the right t0 control factors as

March

court on

2018 and

0n Plaintiﬂ’s Motion for a

in its Decision

articulated

by

New

Neither 0f the lower court’s erred in ﬁnding the workers at issue to be independent

Trial.

the

The

contractors.

trial

19,

factual evidence in the record

overwhelmingly supports the decisions of the

magistrate and district courts as presented in their respective decisions.

Respondent has previously responded

to the Appellant’s assertion that the magistrate

court erred in deciding the workers were independent contractors. Respondent’s position on the

topic, for the reason as previously

error

by the

district court.

On March
trial

19,

provided herein, remains the same and applies to the lack 0f

The following argument remains applicable

2018 and

in its Decision

t0 the appeal at hand:

0n Plaintiﬂ’s Motion for a

New

Trial, the

court painstakingly and in great detail addressed each of the aforementioned

factors as applied t0 the evidence presented at trial to reach

tandem

instructors

its

conclusion that the

were independent contractors and not employees.

suggestion that the

trial

court erroneously applied the law to the

trial

Plaintiff’s

evidence

wholly without merit as evident by the record. Moreover, Plaintiff relies, in

upon

the perjured statements of it_s

own witness

at trial t0

do

is

part,

so.

For the sake of efﬁciency and considering the detailed record With regard
t0 the evidence

and the

trial

court’s

sound legal analysis, Defendants sees n0

reason to restate the case law With regard t0 the right to control
applied t0 the evidence admitted at

0f law and analysis 0f the factors
individual

an

is

independent

made on

determination t0 be
.

facts

and Clrcumstances.”

As demonstrated by
evidence presented

23

at trial.

is

trial.

Simply, put the
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court’s conclusions

spot-on and Without reproach.

contractor

or

is

an

23

employee

“Whether an
is

a

factual

a case-by-case basis from full consideration 0f the

24

the record, the

trial

The Appellant has

court’s conclusions

were based on the

fact

and

failed t0 establish that the magistrate’s decision or

Respondent’s Brief (District court appeal), p. 17.
v. Rausch, 141 Idaho 228, 231, 108 P.3d 375 (2005).

24Shn'ner

trial

test factors as

the district court’s decision afﬁrming the

C.

The

same were

denial of Plaintiff’s Motion for a

in error.

New

Trial Pursuant t0

IRCP

59,

by the

Magistrate Court and later afﬁrmed by the District Court was not an abuse of
discretion.

When

the Appellant argued that the magistrate court abused

motion for a new
obtain a

The

new

trial

district court’s

After

trial,

the district court appeal,

trial in

Memorandum Decision reasoned

The

afﬁdavit of a witness

who had

its

as provided for in I.R.C.P 59.

as followszzs

Commission [Appellant] advanced a motion

the

discretion in denying

failed t0 satisfy the standard required t0

on the grounds 0f newly discovered evidence

upon newly discovered evidence.

By

it

its

new

for

trial

was

sole basis for this contention

testiﬁed for the

based

Commission [Appellant]

the

at trial.

afﬁdavit, this individual stated that the testimony he gave at trial

was

misleading.

The obvious problem here
only

new element

testimony.

is

is

that nothing contained in the afﬁdavit is

the fact that a particular Witness recanted part 0f his earlier

Under Rule 59 of

the

Idaho Rules of Civil Procedure and

predecessors, the courts have consistently held that, to ‘obtain a

ground of newly discovered evidence,

it

such as will probably change the result
discovered since the

new. The

trial; (3) it

must be shown
if

a

new

trial is

new

it

is

that: (1) the

evidence

granted; (2)

it

material t0 the issues; and (5)

merely cumulative or impeaching. Craig H. Hisaw,

Inc.

on the

trial

v.

is

has been

could not have been discovered before the

the exercise of due diligence; (4)

its

trial

by

is

not

it

Bishop, 95 Idaho 145,

148, 504 P.2d 818, 821 (1972), quoting Livestock Credit Corp.

v.

Corbett, 53

Idaho 190, 198, 22 P.2d 874, 877 (1933126

The

district court

afﬁrmed the magistrate’s ruling

that,

statements in the afﬁdavit of a recanting Witness, the

25R, pp. 508—517
26

,

at pp.

20—21.

120 Idaho 364, 816 P.2d 320 (1991).
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“other than the bare, uncorroborated

Commission [Appellant] has made n0

showing as required
turns

McKim

for the motion. See

on the witnesses’

credibility, a

v.

Homer, 143 Idaho 568 (2006) (When

motion for new

trial

may be properly

denied

a case

When there

is

a

lack 0f corroborating evidence.”)27
Additionally, the district court ruled there had not been a clear showing that the

information contained in the recanting witness’ afﬁdavit would

new

make any

difference in the

failed t0 explain

Why

the differences in Mr. Butikofer’s testimony could not have been discovered prior to trial.”

The

outcome

if offered in a

district court,

that “the

the

Similarly, the Appellant then

trial.”

and now,

based 0n the evidence in the record in accordance With the law, properly concluded

showing required by

rule

was

fatally

ﬂawed, and the magistrate did not

err in

denying

motion?”
Appellant’s Brief to this Court

denial 0f

its

motion for new

trial

is

fraught With the

in front

same deﬁciencies

0f both the magistrate and

Appellant continues to maintain that Mr. Butikofer’s testimony

at trial

that resulted in the

district courts.

and during his deposition

“on relevant and material matters had been misleading,” which Respondent contends
mischaracterization 0f the facts.

Perjured testimony Whether

or in the aforementioned afﬁdavit,

is

not

“new evidence”

it

The

is

be during his deposition,

as contemplated

by the

a gross

at trial

rule.

Instead of acknowledging the undeniable issue concerning Mr. Butikofer’s lack 0f

credibility,

the Appellant continues

Respondent was somehow complicit

2711.,

pp. 508—517

,

atp. 21.
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its

in

unsubstantiated conspiracy theory that counsel for
alleged backdating of the independent contractor

agreements.

Apparently, the Appellant

Whether the lower court’s abused
continued t0 push

understand that this Court’s determination as t0

fails t0

their discretion is

based on the record.

The Appellant has

uncorroborated accusations 0f fraud Without regard for the rule 0f law and

its

the code 0f professional conduct.

The remainder of Appellant’s argument does nothing
its

motion for new

What

trial.

is

concerning

and introduction of hearsay statements as
the lower courts abused their discretion.

evidence in the record

if

is

the liberty taken

they were facts in

The record speaks

overwhelmingly contrary

is

to bolster or

to

by

somehow

rehabilitate

the Appellant With the facts

attempt t0 have this Court

ﬁnd

for itself as the saying goes

and

its

Appellant’s claims 0f an abuse of

discretion.

As

stated in

Keyser

new

denying motions for a

Garner, “a

v.

trial

trial

judge ‘must disclose his reasoning for granting or

unless those reasons are obvious from the record

Quick, 111 Idaho at 772, 727 P.2d at 1200. See also

Hughes

v.

itself.’

Idaho Dep’t 0fLaw Enforcement,

129 Idaho 558, 561, 929 P.2d 120, 123 (1996). Such an articulation of the reasons for the
court’s decision

Litchﬁeld
West,

v.

Inc,

essential t0 allow

meaningful appellate review. Quick, supra. See also

Nelson, 122 Idaho 416, 422, 835 P.2d 651, 657 (Ct.App. 1992); Sheets

104 Idaho

-

c0ncurr1ng).”3

31

is

880,

888-90,

664 P.2d 787, 795-97 (Ct.App.

1

131 Idaho 338, 342, 955 P.2d 1117, 112 (Ct.App. 1998).
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trial

v.

Agro-

1983) (Burnett,

J.

D. Respondents are Entitled t0 Fees and Costs 0n Appeal pursuant t0 Idaho Code
§§12-120(1), 12-117

As

and I.A.R. 40 and

41.

the record reﬂects, the State of Idaho, ex

rel.

Industrial

Commission’s overzealous and

frivolous prosecution of this matter placed a signiﬁcation ﬁnancial and emotional burden

Respondents.

A

course 0f conduct, the Appellant, With

intention of stopping as demonstrated

t0 attorney fees pursuant t0 Idaho

by

Code

Unless otherwise provided by
parties a state

agency 0r a

its

unlimited resources clearly had no

the ﬁling of the instant appeal. Respondents are entitled

§ 12-120(1)

statute, in

and 12-1

17(1),

Which provides:

any proceeding involving as adverse

political subdivision

and a person, the

award the prevailing party reasonable attorney’s

reasonable expenses, if

it

ﬁnds

agency,

state

political subdivision or the court hearing the proceeding, including

shall

upon

0n appeal,
and other

fees, Witness fees

that the nonprevailing party acted without a

reasonable basis in fact or law.

“The standard

same

for

awarding attorney fees under Idaho Code section 12-121

as that under Idaho

Code

section 12-1 17.”

Coeur d ’Alene Tribe

v.

is

essentially the

Denney, 161 Idaho 508,

525, 387 P.3d 761, 778 (2015). “This Court has stated that ‘both I.C. § 12-117 and § 12-121

permit the award of attorney’s fees to the prevailing party

if the court

determines the case was

brought, pursued or defended frivolously, unreasonably 0r Without foundation.’

387 P.3d

at

778—79 (quoting Nation

v.

State,

”
953, 970 (2007)). In Flying “A Ranch, Inc.

”

Id. at

525—26,

Dep’t 0f Correction, 144 Idaho 177, 194, 158 P.3d
v.

County Commissioners ofFreemom‘ County,

this

Court awarded attorney fees to the prevailing party on appeal from an administrative
proceeding.” The Court described that the purpose of

32

157 Idaho 937, 943-44, 342 P.3d 649, 655-66 (2015).
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I.C. § 12-1

17

is t0:

“(1) deter groundless

0r arbitrary agency action; and (2) to provide a

remedy

for persons

who have borne an unfair and

unjustiﬁed ﬁnancial burden attempting to correct mistakes agencies should never have made.”33
In this case Appellant

determinations

is

made by the

simply asking

this

Court t0 reweigh the evidence and credibility

trial court.

V.

CONCLUSION
For each of the foregoing reasons,
district court decisions

0n appeal pursuant

to

it is

respectfully submitted that the magistrate and

should be afﬁrmed. Respondents should be awarded their fees and costs

Idaho Code §§12-120(1), 12-1 17 and in accordance with Idaho Appellate

Rules 40 and 41.

DATED this

18th

day of October, 2019.

DINIUS

LAW

/s/Kevin E. Dinius

By
Kevin

E. Dinius

Sarah Hallock-Jayne
Attorneys for Defendants

33

Id.,

(quoting Fuchs

v.

Idaho State Police, Alcohol Beverage Control, 153 Idaho 114, 117, 279 P.3d 100, 103

(2012).
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I,

0n the

the undersigned, hereby certify that

18th

day of October, 2019,

I

ﬁled the

foregoing electronically through the iCourt Idaho eFiling System, Which caused the following
parties or counsel to

be served by electronic means, as more fully reﬂected on the notice 0f

electronic ﬁling:

US

Mail
Overnight Mail

Blair D. Jaynes

Deputy Attorney General
State of Idaho

@DDDD

Commission
P.O. Box 83720
Boise, ID 83720

Hand Delivery
Facsimile

Industrial

/s/Kevin E. Dinius
for
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